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IN '['HE SU PENOR COUII'1' FOR 'I'IIE STATE OF ALASKA 
FOURTH JUDICIAL DISTRICT AT FAIRBANKS i I 

I 
DAVID S. HAEG, 1 I 

1 I 

Applicant, ' I i 

j i ! : i 
I '  

! '  V h .  
, , 

1 
i 1 i 
I SI'A'LE OF ALASKA, 1 ! 
! 
I 1 

' I  

i 
: . Respondenl. 1 ! 
' !  
! :  
i ; - 1 
I ; Case Nu. 4MC-09-00005 CY 

i i ! Ti1 Co~~ncction lv14MC-04-024 CK 
I !  
I !  I 
, I  I 
! j 
I !  
1 ;  MOTlOIV TO DISMISS APPLICATION FOR POST-CONVICTION RELl EF 

i 
I j I 
I i 
I t  

I ! I  I i \'IM UGK'l'F-'IC.A 1'10Y ! 
! I cet-tifi tliat this ducurncnt and its attachment$ do not conrain ( I )  thc ilalne of a victim of a s r r i~a l  : 

: :  offciisclistcdinAS12.61.140or(2)arcsidcnccorb~1sii~~ssaddrcssortclcpl~oi1ctiu~r~herofa 
, , 
I '  victim or or  ~vi tness  to any crime unless it is an address u ~ e d  lo  identify {he place of the c r i~ne  or it ! 

1 is an n l d c s s  or fclupllonc i ~ u j i ~ b e r  in  r r r r~~scip :  of r co::f pmcucding and disclnrurc a l  :hc 
. ,> , iriforrnarioii was ordcrcd by thc cour-t. ! 
b; 

I 

A r ;  
4 
Lhl 
ib 
rL 
G 

COMES NOW Ihc State o l  Alaska (hcrcinatler "Stale"). b! and through ! 

; I  
P 
z & i l  

its undersigned Assistant Atlorncy Genural, Andrew Pcterson, and pursuant lo Criminal / 

Rule 35.1 (fj(3) hereby moves this Court for disrr~issal of Delrid S .  I1acg.s (hcreinnlter i 
i 
I 

"Flaeg" or "Applicant") Application for Post-C:onvicticm Kclicf ftnr thc rcasons staled I 

below. For purposes of a factual rurnma1-y; thc Statc will rcl!; upon thc ihcls i i i~d 1 
I 

i '  
!A I I proceedings statement set Lo'orth by the Court of Appeals decision in I-laeg v. Statc, 2008 j 
0 1 ;  

:. u 
I!.. i i  WL4181532 (Alaska App. 2008). &Exh. A. 
Lb 1 ,  

0 I I 



IIacg alleges tl~rcc grcbi1nd5 fat. relicf t i o~n  his conviction in 4MC-04-024 

1 L'K. Haeg. ho~vevcr. Sails to plead a p r i n m , f ; ~ r k  cnsc ofincll'ective assistance of 

I !  
/ counsel or olhzr grounds which \voi~ld J uslifi this Court  granting hiln thc relief 
I I I 

I sought. 
I i 

Hacg nas untitled to cfTcct i \  e assistance o l  counccl. I Ie \i as not entitled 

to error [re2 ilssistancc. T u t h e ~ .  \ . State, 892 P.2d 832, 83 5 (Alaska App. 1 995); Sate \.. 
I .  

' :  Jonca, 759 P.2d 558.  568 (Alaska App. 1988). Thc constiti~tion go:lrantees oril) a fair  

; ' trial and a col-npetellt attnr~lcy: it  does not insure that defcnsc. counsel wi l l  rocognizc and 
! ! 
i I I 
1 i raise every conceivable constitutional claim. .Tones. 759 P.2d a1 568 (citing s b ~ r r a y  v. I 
I I ,I 
: j  Carrier, 477 1J.S. 487, i06 S.Ci. 2639. 264.5 (1986)). I 

I 
I 
I 

In elaluating incffectivc assistance clai~m. the court engages in a IM.O ! 
I 

: :  pronged analysis. Risher v. Stale, 523 P.2ii 421 (Alaska 1974). I'hc court tr~ust  first I 
I :  I 

I I I I determine if counsel performed nt li.:ist or ~ v c l l  as a la\\.yel. \ \ i t J ~  ordinar) ~r;liniilg and i ' I 3 
$7 
d #r: 
9 I I ,  ; skill in the criminal law ;lnd conscicntio~~sl! protcctu~l ihe cl i cnt's inlcrest. undefl ectcd 
Y. 

$ I 
L' 
.-d 

I b!~ conflicting considerations. KisI~cr. 523 1'.2d at 424 (qu~o~inp Beasley y. 1Tnited Statcs. 
j I ! 

I ..r U)  3 Cn .. m I 
Y LU I 49 1 F.2d 687, 696 (6th Cir. 1374)). The col~r t  thcn determines if the ir-rcornpetence 
w . P + $ c  I 

" - 5 3 S ? <  ' 
I 

I 5 o S r n < < i r  i 
4 + u L. -1 +-, 1 I contribulrd to the conviction. Rishrr. 573 P.Ld at 425. The mn prongs o f  ihc  Risher 1 
& $ w u 9 - : :  
c: :r? 0 Ow rwt" 1 1  
WI;Ccpuc I 

? -  Z : F ; ~ $ %  standard arc ~h l :  performance p l -n~~g  and a prcjudicc prollg. Jones, 759 P.2d at 5619. 
I ? :  i " !$2$ 

L = z  Tri;:! cnu~:sc! i5 presu:nec! t o  I?avc acted co~-npetcnll>'. firnctte v .  Stxc. 
m "< : ;  

bL. ! I  a I presur~ied that counsel ' s  actions M erc rnoli~~ated by sound 1;1ctica1 oo~~siderations. / 
1 ;  i / 

I I i 



i I 
I I 

I 

! Jones. 754 P.2d at 568 - 6  The defcndent hc;ll-s thr bur.dsn o f  rchu~ting ihc 
I I 

I '  presiunp~ion of compctcncc. As the Court of Appcals has obsc~.vcd, .'[~j:]e have 

repe~~tcdo  hcld that a defendant asserting inefkctive assistnncc of counsel must pr-uvidc 

i ! 
! i  the court with an affidavit Srom the forrnur attorney, add]-essing thc r : ~ r i o i ~ s  claims of 
i ;  

I ,  illcffcclive represrntation, or m u s ~  explain why such an al'lidil\ i t  call not be obtained.'' 

FIacg's rcal complaint in this citst: is M ith the lau- as il a s  applicd I L ~  him. 

I I I x y  does not believc lhal t11e law allowed ibr him to be conrictud ut~der tllc guide 

/ /  statutcs due to the fact that IIL' U ~ S  not guiding at thc ~imt '  or  his offcrisc. The C'nut-l of 

i I ,  1 Appca!.;, hox.ves.t.r, sound!.; rcjouled this claim. & Exh.  A. p. 6. Morel>\ el-. I-iecg 
I I 

* .  

' Hacg fails ILI a~cu i ln t  for thc fkc1  hat he took thc stand and admitted to killing r ~ l l  of the 

I 

woliles outside of the predator cl)~ltrc>l /one. This adinissjoi~ oil tllc s~arld b j  itsclt' is 
I 1  

i / sufficient to uphold Haeg's convic~ion and deny this appliualio~l. C:crnscquently. 1Iacg 
j i I 
I !  is unable to  rebut thc y resuinption of competet~ce attached to cou~~s t l s '  representations. 
I i 

bL 
L1, 
G i'hsretorc. his application is htally flnn.i.d nnil hhuuld be disrriisscd. Lon\. Statc; 836 E - !I 

1'.2d 37 1 (Alaska App. 1992). 

I11 addition, decisions of trial counsel art. ncot to bc the sub-ject of *'sccund 

guessing" iu  'I post con\,iction rcliel matter. Rishcr. 513 1'.2d at 424. The dec i< io~~s  art. 

to bc judged at the time the! nrere madc, rlor in hindsight. u.; T3roxj 11 v. Statg. 601 P.2d 
I L 

U 
Lt t I I 22  1 (Alaska 1979). It  i s  ]lot enough to 11avc a better idea than t l - id  coimsel. Tuckcr. 
u 
I I_ 

d- * 
hr. 

I I 891 P.2d a t  835. As tile court obset-1-ed in l uchc r .  Tucker ivai ohligatcd to prove. nor 
I I 

I I 
I i :. that Iris iriill counsel could have done things hctlcr. but illat no con~pctcnl nttorncy 1 
I I I 

i 
I 

I I 
I I 

- 3 -  
I I 



would ha1.e ciotll: things as badly as his trial courisel did. u. Even if trial cout~scl's 

actions in retrospect Frcm to bc rnistnhen or unprodilctivc. the! are birtunliy immune 

! from suhrccjuint ihilllcrigc i l  they were rr~inirl~rlly riullpcicn~. u. 
1 j 
I I 
I :  C'nder the  circumstances of this cast ,  tllc courl will  see that ccourisels for 
I I 
I I 
i 

Haeg pro\-idcd cffcctive compelmt reprcscntation. Attorney Brcnt Cole negoliarcd n 
I !  

I !  
i '  Siir bt'lttt. resolutiol~ to IIacg's caw than was ullimatell imposed at  scn~etlcitlg 

! : follotving trial. Robinson also u . ~  succcssfi~l i11 getting at lenct t \ ~ - o  cvunis dismissed. 
I '  

See Exh. A, p. 4.  T h u ~  another counscl can postulate a different srratcg wit11 hirldsigllt 
m - 

I ,  

, doec not amo~rnl tc) it~rt'fectivc assistance of coui~sel. -1-uckcr, 832 I'.2d a t  835. 

I.  Applicatioi~ Delicient - No Affidavits OF " lneffertivc" Cot1 nsel 
Responding To Allegations In The Petition I 

I 

i 
111 evaluating a trial o r  appellate counsel'c conduct. the coul-t is to appl! n , 

I 
i 1 

I 

y.3 
j i strong presu~nption of compete~~cc and presirme that c o u r ~ ~ c l ' ~  actions were motivatecl ! 

I 
I 

I 

b!. sound tactical decisions. I f  a counsel's actions ivere takcn for t;ictical or strarcgic i 

rcasons. -'the). ~vill  hc x.irtually inll~lunc fi-om subsecluent chal lcngc.. e\ en if. in 

hindsight, the tactic or stratcg! appears to bc inistaken or unpri,iluctive.''? If an 

application for post-cotli iction relies h i l s  to allege facts ruling out the possibility of a 

sound tactical choice, the applicar ion rails to ma kc ;I prirnrx fcrcit. case.' 

The Court of Appcals of Alaska has repeatedly and consistently sraled: 

I Siijillana k .  State. 2011,' )!'I 74456. * 1  (,%lrrska .4pp. 2007) 
' - Td.(citing State i Jones. 750 tJ.2d 5 8 :  568 (.Alacka . ipp.  1488) 
' - Id, 



[Aln af l ida~ il Srom Ihc attomcy in thc underlying criminal 
casc is an essential co~lnponer~t of a prima facie case for 
post-conviction relief that aIleges ineffecliv e assistance o l' 
counscl. U'ithout thc required affidavit (or an explanation 
of why an aftydavit cannot be obtained), rhe superior court 
]nay disl~liss the application for failing lo plead a prima hcie 
casc. 4 

I ,  Haeg failed to file any arfidni/il o r  any o r  the cou~~se l  supportilrg his 1 
I / I 
I i I 
, I  allegatons that anylor all wcrc incffccti\.c. Rathcr. ITacg's ;~ffidavit ~llcrcly stalcs that hc I 

I ! 
I 

has no affidavits as the attorneys rcfuscd to pmvidc then1 when askcd. The affidavits i 
! ;  

I  I 

; provided do not aid Haeg in establishing his pi-irncljucir case of ineffective rzssistancc nf' ; 

I I counsel. Consequently. lhis court should first order Haeg to specifically allege the acts 
I 

I '  

' ;  I 
1 1  nf ineffective assistance by each trial attorncy and his appcllatc attorney and then order r 
I I 
I I 
I I 

each trial allorncy and Haeg's appellate counsel to file an affidavit in this ~llattcr similar 
' 

I 
; I  
I i i I 

, I to thal in Scmes: 1 
I 
i 

I 

I Lij 
I I 11. ci 

Li I / Haeg Failed To Cite To The Record In Support Of His Allegations Of i 
A I  i :  Ineffective Assistance of Counsel 
a. ; I  
4 
e I  

I I 
Z E 1 '  i 
4 a k a  ,; Haeg fails to cite specifically to thc instances which he believes resulted I 
m $ %  i Z z a u , ,  j l  .A k I in inef'fcctive assistance olcounsel, but rather leaves this Court and thc Slntc gucssing ;it : 

4 l L p = % f f l y y  
- J u u W s y  a :- w {.I 2 g 
L 3 1 n W  

I , 
;fi t3 g 

I 
what if any of the ailegetions in Part B. scc~ion 2 ;~pply- to his claims. Iiaeg sets forth 57 i 

k 2 2 p, I 
7;5:c3 I !  paragraphs of allcgcd violations that supporl his grounds li)r reliet Without ciratio~ls to 

' 

e j r ~ :  ! 

$ " "  
! '  I 

ri whiill ones actually seppot-t his claim h r  ineffcrtirc nssisl:lnrc of cuunsal  lhe Slate and 1 
la. 
fi i I LLl I I 2 I : I  
1.1. " -1 I 
L , , Puisis v .  Slaw, 2003 WL 22800620 (Alaska App. 1003); See also Tall v .  State. 25  P.3d 704. 708 (Alaska rlpp. 
2 I ' 200 I); Knix v. Statc, 2001 hl 959589, '4 (Alaska App. 200 1): Tanner v. Stare. 2000 WI., 1503661-: '. 1 (Alaska a App 2000); Persiso~r u. Slare. 988 P.2d 109; 1 14 (Alaska H p p  1999); 

I 

! 1 1  I 
I !  i I 
i ;  I 



I 
I 
I / 
( I  
! I  
I ' this Court arc lcft to murcly gi~c'ss ~vl~ictl  paragraphs apply to ~ v h i c h  claims. ii'itllout 

I I 
' more precise ~~lcadings .  Ilaeg's applicatiun fibr pus1 conviction relief nlust he i ! 
I 

1 disrnj~srd.~ 
I I 
I / 

i 111. Haeg's Allegations Of Tneffcttisc. -4ssistance of Counsel, Even If 
Accepted On The Limitcd Infurmation Provided In The PIcadings, 
Are Tacticijl Decisions By Counsel , - I I ~  Fot Subject To Claims Of 
Ineffective Assistance. 

I I 

i ;  None ot' t1:c c l ;~ ims  vT ineffective assistance of cvunsel allegeany act ic~n.; 

I I 

I !  h\ trial cou~iscl or appcllatt cnunsel that vxrc  nut lactical d tc~Gnr l s .  Flncg appears to 
: I  

, . takes issuc with Cole's decisions and trial stralcgy as set forth in yarngraph G. H M. 'I', 
I I 

I 
I ot~d 1:. 1 Iaeg ncxl appears to arguc t l ~ i t  Robinsc)r~'s 11 as i n c f t k ~ t i \ . ~  in paragraph's U7, 
I I 

I i 
' I  : I  Y. CC, KT;., TT, GG, IIH. 11. KK, 1.1,. MM. and NN, QQ. Ilacg's argument appears lo 

I 

I .  be that by nut pilrsui11g every non-trit ulous motion. argumcnt or appellate iisuc. his 
I 
I I 
I I 

'i? 
I trial counsel ivaq iucft'cctivc. 

A 
! 
i I 

ud 
I 1 ;  D. 17his type of argument ivns squarcly rciccled in 'jteffcnscn v. ~ w e . 9 1 1  

LL 
4 I t  
e < .  
.L .--* 1 Stcffeascn, thc C I ~ U ~ T  cited to Stulr v lanes and 1 Inllud Sl;ilrr 1 . IleCostcr 10 reilnatc 
6 9 - v r  I 
fa 0 Ln . u l i  

the responsihilitics oicuuniel to pursue various claims: 

 give^^ an unrcsrrjcted l ~ d g c t  and ikzcd o f  mq' constrainls as 
to probable m;i~r~*inlit?- o r  accountability, il Iswycr ~nighl 
cheerfull! log in man>- hours luokinp h r  the legal cquivalenl 

-- -. - - - -  

' ?u,L+ \ .  I u ~ ~ r i .  759 P 2 d  C?(l ( I I O ~ ~ I I ~  [ i l ~ i  the [rial court ordcrcd (1-ial counsel to l i l t  a f f idui i t s  ~ h c  VCR 
niat lcr~.  

Y 
I:. I !  Fa i r l~a l i  v.  State. 520 P.2d 795, XOh (Alaska 1g74). 
LL 
6 

, ,  The SIaTe does not concede thal any of the objectioins Hacg l i u n ~ c d  his trial cour~jel r ~ r  ~ l ~ p c l t n l c  cr~ur i j r l  to tnakc 
/ i  \\ere ndr frivolous Hascd un the limited amount r!T inSornm~i~ir;n ;ibou~ che types a f  r ~ ~ t o r i i i ~ ~ h  alludc~! to in thc 

1 p r r i~~un,  t i l t  Slilc bclicvci 111~11 llieie motions u ~ u l d  l ~ n \  r hczo fi-ivulous. 
I " 3 -  7' 2J 1 12:- I126 (,2laska A p p .  1992). 
I I I !  
j / 
: !  



of a needle in 3 h;p.st3ck. A r~lilliol~nirc might rctain 
' I 
: I  
I I 

counscl to leave not a sitlgle stone u ~ ~ t u n ~ e c i .  Houcvcr. H 

! I  
dut'cndant is not entitled lo perfectico~~ but to basic fainicrs. 
In  the real world, cxpendi!urt: of time and effort i s  
dependent on ii rcnson;iblc indication n~ mote rial it^^." 

1 f iaec L ~vould likc to bc ablc lo rry hjs case heleral times to sec tvhich i 
j 

: i I 
: :  tactics work best. Haeg is not cnlitled to such nn indulgellcr. This Court should I 
! :  I 
I 
I I i 
I dismiss I Iaeg's inoi'fcclik t. dssihlai~ce claim bccausi. his counsels' tactical dccisions ! 
I I 
I I 

I 
I 

1 )  calu~~ot bc guunds  li,r o petition for  post comiction  relic^.'" I 
i :  
; I  

Harg's cioi~lr; n t. i[icfTcciit r assistilnce xvith lerpcct to  i;~rlical decisions 1 
I 

4 I 

I I 
1 ha\.< been found r o  bc insul'ticient to make a prirnqluci~ case uf post conviction rclisr in 
I ' i 

I ; i 
1 Valcarcel t'. ~ t a t e . "  Therc, thc C'oln.i of hppea!~  pointc~i riut Lh;i\ -'thy decisions on 
I ;  I I 

! I  n hat uitnesscs lo call, ~vhether and  llon lo conduct cross-examination. what jurors to I 
! i 

accept or strikc, \\ hiit trial rnotionr shoul~l he rni~de. and ill1 othcr strategic and t;lctical 1 
I I I 

' :  dccisions arc \he esclusive pri.l\.inct c~l '  [he la\\,jset. after cnnsultatiun xjiih the c l jc~~l . ' '  . m 

t .  I 

1 %  cr> f 1 

-! 
9 

' These deciciolls arc 1:ot une of the four lilndalncntal decisiorls that arc ullii~~atel!~ up to I 

i l l  I I I 

IV. Ineffective Assistance of  Appellate Attor~iey Osternlan I 
I 

1 Iacg sllcges his nppcllale attorney was incffcc~ivc because Osterman I 
I 

rerused to allow ITacg to ~tssist in nr i t ing the appeal and nllegrcll~ 0t;tcrmnn's fec 
! 

L L 
0 I I  la. 

I I I' See a1.o f l c ~ ? q  v..std&, 1998 WL 820226, *2 (Alaska hpp .  1998). 
: 1 1  

! i 2003 \%'1,223! I613 jiZlaska App. 2003j. 
, 1 ,  'lid. 
I .  



I 

i 
! 

structure changed. Haeg dues not ;~llrge t ~ o \ s -  any of Usterman's alleged acts impacted I 
i I 

his apptal given illiii 11c i a -  trl represent himsell m d  given all L c  tiinc he 1 
I 

I 1 needed lo lilt his appeal. Haeg again fails to establish a prinzu fucie case lhsl his ' 
1 I i 
I 

! ! I 

i I 
I 

I I I I 

I 
I 
! 

' 1'. H i l e g  Fails to ,Allege Spccificallv how his Conviction and Sentence I 
Restilted in a Violation of U.S. and State Constitutions ! 

I ,  i 

I IIaeg's petition is goivet.ned by Criminal Rule 35.1 and AS 12.72.01 0-040. 
I 

! 1 

I I i ! Pursuant tcl AS 12.72.040. IIaeg has thc b~rrden lo prove all SiicIual assertions by clear , 
I I 
I I I 

! ! 
; I  and convincing evidence. I r a q  o f i r e d  nothing 10 si1ppc7rt Ihe claim in his pctition thal : 
' I  ! I I i 
! :  
I his conviction and sentc~lce violated the I J  .S. ;uld Stat r' L ' C I I I P ~ I ~ ~ ~ ~ ~ C I I I ~ .  111 i ' ; i ~ ~ .  Haeg's 
i : 
I / 

claims or sentencing L errors or constito~ional i ioiationa n eir reprotrdl! r q c c t c d  hy the i 
j / 
i I 
! Court of Appcals. See Exh. A. For cxnnlplc. lllc C:oirrt vT Appeals specifical Iy rejecled i 
I ; I 
: ' 

' Ilacg's claim that the State's a~nc~lded  i~~ ion~ l i i r  ion \zits o n 1  porsible due to staluments 1 1 ;  I 

< 
W I 

*, 
L 

hc rnndc during scttlernenl negotiations. R a ~ i ~ c r .  rllc Cuurt ol- Appeals held that  thcre 
4 

i 
I 

s '- I sufficicl~t probable cause fur the chnrgs.; n itllout I I a e g * ~  statcmcnts. & E*h A, p. I 
I 
I 

11;icg's pleadings fail to specify cxactly how he bt.1iei.e~ his conviction 
' 

a~~cl:'ur t;cntcncc rcsiilled in a violation of thc 1J.S. ur Slale Constitutions. 'I'his failurc on ' 
L L ' - ' 2  " m . 1 I Iacg's part leal-cs h e  State guessing. likc i t  did above. al what exactly is his nl1cgc.d i 
A, I !  
D 
u: 
L >  -- I !  \.ic>l:~tic,n. At a minimum, this Court should order TTaeg to  he morc sptcilic ill hi5 

' 

t L  

8 i I 
I 
I 

I i 1 ;  i 
I 

i ! 

1 I 
I 

/ I  - 8 -  I 

1 1 i 



I .  
I .  t I 

I 1 I 
! I  :tllegiitions so that the Stale is not fbrccd to speculate ~ i ' i t l ~  I-espcct to hul t  I lacs's 1 1  

I 
I constitutjon:il righls bverz ~~llegedly violated. 
I I 

I j 
I 

! 

i \:I. Haeg's Final C l i ~ i n ~  is that Evidence Exists M'hich Requircls Vacating 
! 

I His Sentence in thc lritrrest of Justice 
I ' ! 

! I  
i I I 
I 
i In an apy l ication for post co111-ictic7n reliell an applicant asserting 11cxvl y i 
i 1 
I I 

1 discovcrcd evidence must estnblish the inlnc Rcts as a dcSendan~ liln\.ing fur a i ~ e w  trial 
; I  
! I 

I 

i undcr Criminal Rule 3 3. LC\\ is \ * .  State. 90 1 P.2d 418 (Alaska :\pp. 1995). I 
I 

1 Jiidcl- Criminal Kulc 33, h e  defend;~nt must cs~ablish thar tlls c\,idence is ; 
I 

: 
! newly disco\ ered, establish hcts dzmollstratinp diligencc in pursuing the e\.idc[ice and 
; : 

! 
, i , claim. establish that thc cvidence i s  not uwrely cumulative or impeaching, establish that i 

i I 
I 

the n t h - t y  discovered cvidcnce is lnatcrial and establish tiiiit the I disco\,n-ed 
I :  I 
: :  

, , 
I 

; evidence ~ r n u l d  probably prodocc an acquittal  Statc v .  Salinas. 362 P.ZJ 298 (Alii~hd 
i 1 ;  I I 

6.:- i l  1961); R:ink v.  State, 382 I'.2d 761, (Alaska 1963): Charles v. Sntc. 780 P.2d 377 ' 

I I -! 
c; 
LJ I i 1 

I '  (Alaska App. 19891. L 
ir. I I a 
e 
7 7: 

I j 
! 

. Haeg ad\;ancus nothing t h a l  begins tn suggesL he is entitled lo relief under 
(r) '2 m 

4 2 q m m  
LH < 

- g this slandartl. In fact. Lhe Statc has no idea what ..nc\v evidence'. 1Tnug is referring lo Icgr&ES 4 3 * t * , g  I 
"5. + fl ;..- -4 &, 

+ l x E : D c ,  
and ihus once again is put in ihr uncn\,iable position of m r r r l ~  guessing what H aeg is 

? Z L k -  6 Q 

4 y J b : k p <  

i i 
+ 1 referring to in his pleadi~lgs. That being said, thrl-r i s  rloti~ing in Haeg'r picadings riiilt 
Ii'? tJ T I " :*.. y I ! 

&. - -  ,XI I ,.- -r 1 comes close to ncik-ly discovcrcd evidnlce j u s~ ib ing  n new ~irial or riegaling thc 
$ / I  

: j 
UJ 
2 ~rs~ imnny  of IIacg llilnself who aiimitted k i l l i ~~g  all of the n-ijlves outsidc of the 
U, 1 I 
V. i 0 

a 1 ;  predatory controi permil m-ca. & Exh. A; p 6. I / I ! 
I I i / 

- L j  - 1 i 
; i 



: I 
I 

i 
l i  12.72.020( 1 ).(2) a d  (5). AS 12.72.020(1\ bars clailns bascd on the admission or I 
I I I 
: ! i 

e?cclusion o f  cvidence a1 trial. TTneg is i~sser t i~~g that c\.idence o f  rnatcriitl fact exists : 
I : 
I I\-hich was not prsriousl) prtsented which jus~iijrs ~ w a t i n g  Ilk sentence. '1-lw-cfore. 
! .  
! I  i 

I 
i r  his claim is ha1.r-cd. ! I ! 
I I I 

I 
I I 
1 I 

Furthcr. A S  12.72.020(2 1 prohibits claims fur relief it '  "thc clfiitii was or I 

I : 

i I 

could have been hut \vas nut. rniscd in a direct appc;il fsvm the procccdit~g that resulrd 
i 

I 

! ;  in thc con\,iction". Thc Court of' Appeals nddrcsscd all o f  Ilacg's c la ims with the 
1 :  
I ;  exception of' his claim for inel'lectil-c assistance of counsel. For example. the Court or I 

i I 1 
I Appeals dcnicd Haeg's claim related to Ihe alleged pcrjur!, of Il-oopcr Gibhens in his i 
I ' I 
I I 

search \\arrant affidavit or that Troopel- Ciibbens committed pcr,jiir!; L?[ trial. See Cxh. A, 

pp. 4-6. The Court ot' Appeals dccidell thc issuc on i l s  mcrits and lipheld the vial 

court's ruling \\it11 rcspect to ever) aspect nl' l laeg's casc. 13  Thus, Hacg is barrcd and 

estopped ii-on1 re-raising these claim3 as a h i . ;  ii)r posl convict iun re1 ief'. Ttlus. Hacg's 

al-~plication should hs summarily dismissed. 

VII. The Specific Facts .Alleged in Support of Hacg's Claim For Relief' 
Were Previously Adrlresscd by The Court of Appeals 

1 lacg's PLK application con~nins 57 pariigraphs of infoi~i~ation that 

al  ls_cecli~ S L L P ~ L ~ I ~  one OS the tilrcc aiieged grounds o i  reiict'. hlvst of thcsc ishues ncrs  

I / /  pt.eviously raisccl during 1lacg.s appcal and r c j c r ~ c d  by the C'ourt of Appeals i ~ l ~ i s h  ; 
t I 

i i I 



, , 
I ! 
I I 

I i I I 1 again makes ir impossible to fillre our what specifrc factual allegatiolrs supp(ir( Hxg ' s  i 
I 

claim ror posl conviction reijrL 

Paragraphs B-1) and BB ;illcsc that thc Statc hlsitied the ~uoli' kill 
I 
I evidencc a n d  locations. Thc Court o f  Appcals dealt \.\:it11 this issue 

rcpealrdl~ ' .  fi;t.t. Edh.  A. pp.  4-6 attd 9. 

3 -. Pat.agrapl~r F-I? and Kt;  allcgc that the Stale hiled to tell iIacg he 1 
I I 

1 I 

could bond out his plnuc or to sivc hirn a hcaring ithin days if not 
I I 

hours. The Coufl o f  Appeals :iddrcsscd [his issue exactly on point. 

j I 
I 

I See Exh. A, pp. 10-13. 
! I 
I 

3 Paragraphs H-K,  N. C). K-S. t J-V. X. .4A. DD and YY all deal wit11 

stalrmeots made by Zcllars and ilocp in rrlntion to  ]ilc;[ 
i 
i 
I 

agreemenls. The Court of Appei~lr dealt \\it11 this issue in detail 1 
i 

and ruled that ITaeg faicli1ed to show that plai11 clror occurred and 
I 
I 

that the Statc did not ofkr  1 l a t . g '~  pretrial st3Ct'tnrnt during 11s case- I 

I 
i 

in-chief n r  during its s c b u t ~ ~ l  ciisc. ,4dditinnallq, thc Courl of I 
I 

,4ppenls noted that Zcllcrs tcstiiied Sor the State and that his 

testiinurtk along with that of Troctpcr Gibbens was sufficient lo ! 

corlvict I k g .  & Exh. A, p. 6. 

4. Paragraph 2, dcals with a combination of tlaeg's clai111 lh,~t t l ~ c  i I 
State falsified thc locatio~~s 01' the wolf kills and that he could 11i)t 

12 I The only modification by thc Court or Appcals 1vii11 respect lo Tlazg's sentence w a s  tu direct t l~e  tnal LIILI~I t i )  ; 
change the judgmenl to rcilccl thal ITat:.'s Big Game Guide's License was suspended for five- ! tlrrS a \  r j p p o ~ ~ d  ta ' 

revoked for five >ears. See E ~ I .  A. pp 9-1 0. 1 



l?c proxcutcd iior guiding iolalions. Again. thc Court oS Appeals 

ruled against T-Iacp on both these issues during his ~~ndcrlying 

I '  
c r ~  tn111al :ippcal. See Exh. A, pp. 4-6. i I 

I I - 
3 .  Pnt*,~gt+nph SJ cicals mi111 Haeg'\ c la in~ that tllc Statu Salsel argued 

I I 
I 

I I 

I I 

lhat Haeg \ \as killins nolvcs LL id1 the intent to climinatt: tllem 
I 
I 

~vithin his gu~de use area. Thc Cvurl ol' Appeals specific all^ found j l 
' I that therc u as sut'ticient evide~rcc to supporl this prnpositlon. Set 
I I 

I 

I I 
\X7ith the ahc~ke issues and/or allugations elinlit~atcd fro111 consideration in 

- I  

I ! 
i ; I lacs 's  applicalion, there is nothing lelt for cnr~sidcration other than Hacg's disple;~sure 
1 :  ' a.itll rhc tactical decis io~~s of hi.; counsel and his disuercc~llcnt \\.it11 hn\\ Ihc Court of I I 
I i 

I 

1 Appcals aIlo\\ed him to bc cLmvicted u~ldcr thc guiding stiatutes 11 l ~ c n  he was not in lact 
I ! 

ouiding. For thrsc. rcasons. I-Iaeg's npplicatio~l should he di~ir~isscd.  - 1  c 
I! 

I 
! i 

hc presents claiit~s that have 1101 been and cnll~lvt be suppcxtcd by any available i 
I 

i 

el* I i CONCLUSlOK 
z g I 1  
c f - . . ! G  
9 r71 

> g , 1 

j i 
Y Z o L ' J 4  
G n J - - k -  k Y g g  <? 
d 3 z G , < m  
4 ,- kF .A & 
u. S t n L U d m  
9 E O W i r j W  
lu k a C 
+ q k ~ s g  
a , g g x ,  

Haeg's Petition [or Post-Conviction Rclief should hc dismissed. E k g ' s  I 

i I 
I 1 application should br ~iisu~isscd bccausz he failed tn p1r;id nl:d prove a /ijdiuin fi~cie case 1 
i 

i 
- he has ilot submitted afidavits from his trial i v  appcllate counsel: Ire hiled to 1 

i 
I 

f f i  O Q X  1 1  I 
u: z b, I dcn~o~~str; i te  that eitircr his trial or npprllatc counsel \\ere ineffcctivc; he hiled to c i k  ! 
u - -  ZZ 

'I. i 
t l ~ c  rccord lo support his allcgulion~; liis clai~ns of inefltut i1.e nssi.~! ance cl~allct~gt: r 

'A u 
IL I I I 
?L 
(3 

I ! tacticrii decisions mndr hy his attorneys 3re not subject I U  intlZctive assistance clai~lls; 



I I I 
I 

I ! I 
I 
I 

1 
1 c v i d c n ~ ~ :  Ile presents uioims lhat Ivcrc already add]-csscd bjv t l~c  Court of Appci~l and he 

I 
I 

produccd no new e~ridcncc t i  hich wo~rld ;llIo\~  ti^- a neu t r i a l  Additionall!. Hacg 1 
I I I 

testified ar trial chat all of thc uolver \vcrc killed outside uf the prcdalor ct311rrol ! 
I 

I I 

1 ;  
! Lastl), i t  is inipossiblc to disccrn liom ttic plci~ilings w-hat information 1 

I 
I 

, I  ! 
supporls i t  hich of Hacg's claitns. Most of the spccific facts offered by ]{;leg have ; 

I 

alread> been addressed b? thc Court of Appeals and Ihe remait~dcr is complelcl! I 
I i 

insuflicicnt to lncct his burden of ahtab1 ishinr a priina liicic clai111 justi l:\ ing this i0ul.t 

i ,  no[ dismissing his al3plication. 

1 

DATED at Anchorage. Alaska this 7 o i T u h r ~ l ; ~ r y  20 10. 
&+- 

By: -. - . . . . . . 

Assistant Ationley Ckneral 
ABA $060 1002 

. . .  , . .  . - hand d?)i~a:ti~: . .,> -:,,,, h, pzrld delnerer. 
-faxed 



Not Kcportcd in i1.3d. 2008 WI. 41 Y I532 (Alaska Api~ ) 
(Citc as: 2008 WL 41 81531 (Alaska App.)) I 
Hc)~I?  the LVestlaw citation i s  currently available 

NOT1~'EMernorandun dtcisions of this court d o  not 
creak legal precedent. Stc  Alaska Appellate Rule 
2 14(d) and  Paragraph 7 of t l ~ c  Guldellries for Publicn- 
tlon of Court of . lppcaIs Dcc~s~ons  (Court of Appeals 
CMcr No 3 , lcco~~ding,l~.  t h i b  rnernorandum dccl- 
 ion ma) not t)e c ~ t r d  3 5  h11id111g 1,~e~~dt ' i i t  for dn) 
p1 opocil~on or 1 3 ~  

Uoul-I t!T.Appcitl\ (11  Alajka. 
I>aviti 5 HALT, Apptllanr, 

\-. 

ST.l\'l'h U I  ,A Ii151;a. Appcllcc. 
70. 4-945511 U'J IS. 

Kctie~ring [letlied Sept 26. 2008 

hpprdl f i u ~ ~ i  the Districl Court. Fom-tli Judicial Dii- . . 

trict: McGrath, Mnr~are t  I- M~~rphv ,  Judge, and 
David Woodmancy, Magistrate. 
Ilavid Haeg, pro se, Soldotna 

A. Andre~v~_~l'~ctc.~so~i, Ass is tm~ At~oi-nr*) Gerleral, - - - . . -. -. . . 

Clffice of Spccial Prosccuiioins and t\ppc.,als. :211cl1crr- 
age, and ]>!i>_,!,(:r!fi~gr::. A ~ ~ o r n c )  Cc11ri-;11. Jul~rnu. 
for the Appellec. 

Before: C'OA'I'S, Chief Judpt,  and MAYYHL l \ IL ' I<  
and Sl E\V A K 1': Judges.  

C'0.47-S. Chief Judge -- 

+l ))avid S. I-iacg was convicted of five caurlt< o f  
unlarr i'ul acts a guidc: hunting ~volves saiiic dd;, 

:,i. a11 burne; two counts of unla\vfuI pnssechii\n (11 
1.x: gamc; - -  one count of unsworn falsif ication: L i ~ ~ i l  

one courlt of trapping wolveru~e in a closcd sea- 
f \> sun. IIaeg appeals these convictionr in Case T o .  

4-9455, 

ikTi11c. t l ~ i j  appeal ivn5 pr~lding, Haeg askcd 111c d ~ s -  
trict 20111.t to suppresj ttic cvidencc uscd dul-irlg his 
trial that rht  5rart ti;ld ,iei/cd koin him during its 
cl.iminal investigntioti aud to have thc propcrty re- 
turned to h im .  The d ~ s t ~ i c t  coi~fl  denicd tl~t motion, 
and I Iaeg appeals this decision in  Vase Xu. 4-1 001 5 .  

I n  Case Yo. 4-9455,  H a ~ g  primarily arguts that the 
State used petj~ucci r c s ~ i l ~ ~ ~ ) r l \  to obtairl semct~ war- 
rants and that 11c should 11,lt c b w ~ l  charged as a 
cuide for hunting nolve\ ?am? Jdb aiihrlmc-first, - 
because he was nor guiding 31 t h ~ .  Iimr~. .~i\il ~~'COIILI. 
because he was not hunting ar I ~ L .  Ilmc. I I t  niso a],- 
gues that the prucecurol vio1:lit.d .Il~sl;;i Eirdrnce 
Rule 4 10 by using sia1cinuntr ther I lac.: mnde dur~ng 
the paitiw3tilcd pica nugol~al~ons ;'\lid t ie asselts 
rhal liis atiornc~~s pri)\,ided ~nefftcrivc. a\si>taiici. or 
counsel. 

I n  addition, : lo r<  cln~n~. ;  that thc cl~sir~'! caul7 COII I -  

ln~r ted various error.; durit~g thc c t l i ~ ~ \ c  o l  the pm-  
ceedings. In particular. IIC i ; t l n ~ i t ~ d j  t l ln t  the disrrict 
cnurt (I) failed to incluirc inio t t ic r.111t3 plea r~egotin- 
IIOIIS, (1) hiled to nile on a motton p r u t c . s t ~ ~ ~ ~  lhe 
State's ur;c of IIaeg's statement ~nade cl~uing plca 
ntgotiations as the basis for the chargcs, ( 3 )  triatle 
prejudicial rulings colicernir~g Hacg's dercnst. lhat he 
was noi "himling," (4) Sailcd to instruct the jur!, that 
Haeg's co-dcfcndant. l'on}. Zellers: was recluircd 
his plea agi-cvmcnt to testit) again~t  Haeg, ( 5 )  U I I -  

fairly rctluil-cd IIaeg to abide by a ten71 of Ihc IkiliJ 
plca agrccnle~ii. ! 6 )  Sailed to h r c e  his firs( attomc;; tu 

appear at tlaeg's sentencing proceeding, and ( 7 )  
whcn imposing seritence, erroneously idci11ific.d thc 
locat~on ~vhei-e the majority or tho wt~lvcs n c r c  rnkcll. 
I n  a separate claim. he contends thtit lht  ~ I L I I  i c ~  court 
erred by revoking his guidc liccnsc instund u f  su:- 
pending it. 
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