
11.1 THE DISTP.1CT COURT FOR THE STATE OF ALAS1374 

TI1 T RD JUD I C IAL D I STR I C'r AT HOME?. 

In tkc Mat-er of Lt ie  Application ) 
f o r  Post Co:-~viction R e l i e f  of: 1 

1 
Case No. 3EU-10-64CI 

I 

LRVTD S. FAEG, i 
A p p l  icant . ) 

-. .- - - - .- > 

ORDER DENYING MOTION TO DISQUALIFY JUDGE MURPHY FOR CAUSE 

I. Introduction 

The Fetlyioner, D;13,icl S. Haeg, h a s  flied a M c t l ~ r l  t o  

nlsquallfy Judge Kurphy for  CL?use reques~ing t h h t  I be 

d i s q u a l i f i e d  Z I - ~ ~ I  further partielpation in this case. Aaeg srates 

t h a t  I shculd be d i s q u a l i f i e d  because I have "all nbvious and 

d l rec r  cgnflict af interest in Haeg's case,  is a materlal witness  

117 Haeg' s case ,  and has f l r s t n a i ~ d  knowledge of disputed facts." 

The State has not f11ed 2 resprJnse to 'Ihe motiofi. 

After a ru;-iew cf the rnoticrl and applicable la:.!; I E ~ n d  no 

reason t-o dxs:juall iy- myself. 

11. Facts 

Mr. 9aeg w a s  charged with flve caunts of Unlawful Acts by 

G.lid.2-Same Cay ~ i r b o r r i e '  , t w e  counts of U n l a w f u l  Pcs~esslon af 

G~T.P', i ' l n ~  count_ of TJnsworn ~alsification~, tv:o z o ~ i l t s  ~7f  Trapplny 

, , , -  

5 9AC 9 2 . 1 4 0  (a) . 
AS 11.56.210 i a j  ( 2 ) .  



in Closed 9eascnq, c?nd o;le c o u n t  of Failure to Salvage ~arne': .  111 

J - l l y  Z M i ,  a jury fou:ld ilin guilry of nire . ~ t  r i l e  coucts. (He was 

fsc.~-!d not guilty of C I I ~  count of Tr-appirzg In L3 ilos~d Season and 

tkc  count cf F a l l u r e  L O  Salvage %me. ) M:-. liar;l :<as senter,ced ~ r .  

Segt rerdxr  2C~Cj:i-, ,~nd  in1rnediate1.y appealed his c o n - r l c t  ion and 

ser:tenc:e. In SFFL e r ~ k x r  2 0 0 3 ,  t.he Cour-t of Appeals af f i l -~ t iec l  Mr. 

9aey' s co:~vlc; i . 21 :~ .  " Vi- . Haeg r-eques:ed t h e  Alaska S ~pr,erre C o u r t  

review his case. Xis reque~t was denied in Deceher 2008. In 

Noverher 2009, Mr. Eaeg filed th l s  Fostr-Zonvictj.on R c l i e f ;  !PCR) 

Apnlicatlon. 

The PCR was or-iginaily assigned to J ~ d g e  Funk in Fairbanks. 

MA-. Haeg rn:,xred for a change of venue to Xenai allegirg that most 

of tlhe h : ~  tnesses w e r e  ln t h e  Kenai area. The S t a L r  hpposed t h e  

a change of venue anil, requested t h e  PCR be assig~ed to me since I 

-,:as t h e  t r i a l  jildge. Jl:dge Funk reassigned t:t!c case t o  me and 

c k n g e d  the venue to H o r x r .  Mr. Ea?g then filed t k - i s  notion to 

disqualify me f o x -  cause. 

111. Discussion 

A c c c r d ~ ~ l g  to his motion, Mr. Haeg filed a complalnt with the 

Judi cia1 Co:~cduut_ I_'r,rnrr~lssion crJnrern1 ng my conduct during the 

tri2l.  He acknowledges tha t  1-m action w a s  taken on hls complalnt. 

' 5 L C  G - L .  ?-0 (14;~ . 
. - 

7 $*C 92.220(a) (1). 

' :.:OJ J6c.A-9455!10015, 20G8 EL 4 1 8 1 5 3 2 .  The Court of A p e a l s  a l so  held that 
the d l s t l r l c t  c o u r t  should h a ~ r e  suspended V r .  Haeg's qulde llz~nse L-ather than 
re-,oF.e it and ordered  t h e  d i s t r - i r t  court tc modify the se:ltenr.e. 



11-1 f,i .r:z, P l y .  Faeg ir-:clitded as exhibit 3 2  a c ~ p y  ~f tF i e  l ~ t t e r -  £ram 

the Judicial Ccnducz Commission informing him of t h e l r  declsisn t o  

d i , < m i s s  :he cor.;?laint fo r  l a - k  of crobable came.  MI. Haeg had 

zhe  r i g h t  t o  f i l e  a c7,rnplalnt with the J ~ d i c i . a l  Conduct 

o m s i o  I expecmt t h a t  lit igant-s w i l l  file complalr i t_~ with the 

Judi.cial  Conduct C O ~ I I - I ~  ssir~rl whe!l chey believe I have acted 

improperly. The f i l l n y  s f  a complalil t  r;r : j r ie -~ar~ce  does not 

.i;ffect my ability to remain f a i r  and ~ r n p a r t i a l  i n  a case. This is 

t y k e  in this r a s e .  

I 1 1  t h e  p c r f ~ 7 r t i 1 ~ ~ n r  of m y  judicial duties; a p p ~ a l s ,  

grievan~es, and zompla in t s  will be filed. T believe t h a t  Lhe 

pub l i c  expects me t . 2  he able to cclntir,ue to hear a case even 

though a]: a>peai or complaint 1s f;le3. I f  the f i l i r g  of a n  

appeal cr a grievance requll-ed the recrLsai of a judge, then  an 

l~nhapp:' litlgant wo-~ld be able to r-err;ove ar,y judge at any time in 

a pri7<eeding simply by f i l i n q  3 cjrle7Jance ar ~ornplalnt.~ 

'L'he complaint f i l e d  by Mr. Haeg has been disrnlssed ar:d does 

nGr  affect my ability to remain fair and ~ m p a r t l a l .  Yr. Hdeg's 

allegations seem tr, i ! i=; l r~te  t h a t  he belleves t h t  ~f hlz 

appl ica t ior l  LS gl-f interl,  ~t w i l l  have a f i n a n c i a l  a f f e c t  on me. On 

Faye three of 111s rnation, M r .  Haeg alleges chat  I have "a dlrect 

flnanclal, p e r s o n a l ,  ar_m r,rofessional i n t e r e s t  In making s u r e  

Haeg' s PCR 1s cieclded a g a l n s t  H a c g .  " M r .  3aeg' s assertion that I 

have any ir i te .~ 'est  ir! the outcome of t 1 1 ~  ErJR LS tt~lstaker?,. 

:;ee Wrt itla!, 1,. Munici.pa1 i ty ofAnchoraye. 1996 LIL  71.7 3 G 3  ( A k  . App . 1995) 



Mr. Fae~q c ~ l s o  alleges rha t  I p . 3 ~ ~  "k:,ersonal k ;~swle jge  of 

disputed evli~ntiary f ~ r L s  concerrliilg r h e  prroceeding and is named 

a material  witness i r l  t h i s  proceeding." I han~l ied  Mr. Haeq's 

case f ~-ct-r~ the i r l i t  i 31 f l l i r - ~ c j  :and at-raignmerlt t ~ 7  t-rl.?l and 

sent enc 1 t ;q .  I t.ea ~3 evidence that_ :::as p r e s e r . ~ e d  at hei?r i r lys  and 

21:  lie t-rial. I \ l ~ v c  no o t h e r  personal  krlowledge about the L a c t s  

alleged i n  thy P U H .  The P r R  allcges in~ffectlve assistance of 

counsel by : ~ 3  a t~orney-s  reralned by MY. Haeg. Most of the 

a l l e y a : i o ~ ~ s  >:?ncern actloas that occurred outside 121 t_he c c u r t  . I 

have 110 k r l a w l  edge c ~ f  t ! ~ e s e  rLatters and have not heard any eviderlce 

2-eyarding t h e  c l a i n ~ s .  Therefore, I can be f h i ~ .  and irnparzial  in 

this = ' B P f .  

Mr. qaeg's ~llegation tlia; I am a material witness in this 

<-?se is mistaken. I aiT, nc,t a witness to the claim of ineffective 

s s s i s t a n c e  of c~unsel. ~ I L - .  Haeg b e l i e - ~ e s  that he f~led a l e t t e r  

w i t h  tl-le ct?~:rt  c l a i m i n y  zi defense qf entrapment. . PI- such defense 

was e\,er ralsed at: 211y hear ing ~71- at the t r i a l .  M r .  Haoy' s belief 

that I have sortie ktloxledge about- t h l s  l e t t e r  does not explain how 

t y . 2 t  would make me a material wltness in t h z s  :ase. I do nz t  

b ~ i ~ e v e  t_k.at I am or would be a w i t n e s s  in this m a t t e r .  I can 

remain fair ar~ci inipart i s 1  and render a decision based rJn :he facts 

and the l = ~ w  1.n this r:,3se. 

The flr,al a l l e y , - i r _ i ~ n  is that t h e  S t a t e  "sele~ted" me to hear 

t h i s  case because 1 w i l l  decide the case in f a v ~ r  of tl-le St ; - te .  

hncl Palmer v. - S t . ,q le ,  LY86 hlL 1165510 (Ak. A ~ F .  1 3 8 6 l .  



Althougll tr.k.e 3zate did ask that ?he case he assigned to r!ie, it was 

because I +:as the t rlal ludye . UsuaI.1)-, P ~ s t  . C o r w i r : t  ir::-l Relief 

ac9l j(:acions a re  a s s ig r ; rd  to t h e  judge who p r e s i d e d  zver the 

I .  Mar- mall-,^, th i s  PCE willcl ld have been assignei'l LC; -rle 

i l l i r :&l ly .  

The undc r l ; , i~ lq  cr-iminal t r idl  In this TASE hecjan i n  May 2005. 

m- 
Lrle t:-in1 r.;;i:; :;t.op!?cd a f t e r -  rine day of j u ~ i -  :;e?ei.t.i on becausc of 

t h e  healti1 of M r .  Hacg' 5 attoi-ney. The t r i a l  cort,inu~.rj. i r ~  ,T~lly 

and s e r ~ t e r ~ c , r l g  was held i l l  Seprerrher. I r l  June 2005, 1 b e r d ~ w  the  

disc:-lct ? c u r t  judge in H o m e r .  S i n c e  I ~ r . 1  no l.or,ger in tile F o u r t h  

Judiclhl Gistzict, t h e  Lase was initially assigned t r ~  A judge in 

the Fourth Judicla; Yist-ict. The Sr-ate in thei- rno~io!i pointed 

(31.it t h a t  I arr: still a v a i 1 & 1 ~  and L h a t  it would be Lest to assign 

P i l R .  In F11-1~.1-, the Cocrt  of Appeals Z ~ C C ~ I I ~  z e s  t h a t  the t r i a l  

judge has an advantage ln e7v:Aluating issues t k : a t  x i s e  in a PCR, 

especially allegations cf ineffective assiscance of c~unsel. The 

t r i z i  I ctdge szw t h e  wit:-lesses t e s t  l f ; r  saw the condui:? r,f 

counsel and  i s  in a better position t ~ ?  r n a l ~ ~  an accurace decision 

than a judge whc rr,ust nnke a determination w i t l i s u t  having pzesided 

sT/er =he  t z L l a l .  T h e  fhr:r that t h c  State asked t h a t  t!lls PCR be 

asslgned to me does not a f f c c t  m!' L~l_ l i i i t y  to be f ~ i r  and 1.1n~artla1 

in this case .  T h e  State's reaeon £EL- 1-equesting t h a t  1 be 



a s s i g n e d  is because I w a s  t he  trial judge,  not because they 

3elicve I will render  a dec i s ion  in t h e i r  favor. I will base any 

decisiorls in :his case, as In a l l  others, on t h e  facts and the 

law. Even zhouqh the Statp asked f o r  t.he case t o  be assigned to 

- ,  

1 ,  ic does no, affect. WJ abi1it .y to be r a l r  a r ld  irr~par~ia;. I 

find r-o reason t o  recuse rr-yself from this case. 

I llave ar-: ecl-lira1 ohiiyatiorl to l-lear aLl cases assi-gned to 

me. 1 d i d  n o t  request t h i . s  case be assigned t o  me, but. if T 

withdrew f rorrl this case bec:ause of M r .  Haeyf s miscaken b e l i e f s  o r  

t h e  S t a t e ' s  request t o  assign it to me, I believe T would be 

v i o l a t i r g  my ~ L h i c a l  obligation to hear  all matters assigned to me 

urLess  my disqualification is required.-he C o t l r t  of Appeals 

held in Feick-Linger v. . -. -. -. State,lc . . . - - " [ w l h i l e  we agree that judges must 

avoid the appearance of bias, it is equally impor tant  to avoid t h e  

appearance of shirking responsibility. " If I granted this motion 

to recuse, I would be shirking my responsibility to hear and 

Gecide al: matters assigned tc me. 

IV. Conclusion 

I n  m y  review of the statutes, canons, and case law regarding 

judicial disqualifica~ion, I have found no bas i s  for a 

d i s q ~ a l i f i c a t i o n  i n  ,his case. In accordarice with AS 

2 2 . 2 0 . 0 2 0 i c j ,  this decision will be forwarded for review by 

another judge. The  court. w i l l  schedule the requested 

-- 

3 
S e e  Code of Judicial Conduct, Canon 3B(1) 



-epreser: tat icn hearing aftel- t h e  decisiorl £1-om the reviewing 

j udge . 

IT TS SO ORDZRED. 

Dated a, Homc!r-, A l a s k a  on this 23d day  of 2010. 

D i s t r i c t  C o u r t .  Judge 

-,. -- 
13 

7 7 9  P.2d 3 4 4 ,  3 4 8  ( A c .  A p p .  1989) . 


