Ik THE DISTRICT COURT FOR THE STATE OF ALASKA
THIRD JUDICTIAL DISTRICT AT HOMER
In the Matzer of Lhe Application
for Post Conviction Relief of:

Case No. 3HEQG-10-642C1

PR

SAVID S, RARG,
Applicant.

PRI

ORDER DENYING MOTION TQ DISQUALIFY JUDGE MURPHY FOR CAUSE

I. Introduction

The Peritioner, David S. Haeg, has filed a Motion to
Diggqualify Judge Murphy for Cause reguesting that T be
disqualified from further participation in this case. Haeg grates
that I sheould be disgualified because I have “an obvious and
direct c¢onflict of interest in Haeqg’'s case, 13 a material witness
in Haeg’s case, and has firstnand knowledges cf disputed facts.”

The State has not filed a response to the motion.

after a review of the moticn and applicable law; I find no

reason to disgualify myself.

IT. Facts
My . Haeg was charged with five counts of Unlawful Acts by
Guide—Same Day Airborne', two counts of Unlawful Possession of

Game®, cne count of Unsworn Falsification®, two counts of Trapping
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in Closed Seascn®, and one count of Failure to Salvage Game® . In
Jaly 2005, a jury found him guilty of nine of the counts. {He was
found not guilty of cone count of Trapping in a Cloged Season and
the count cof Failure to Salvage Game.)] Mr. Haeg was sentenced in
Sectember 2005 and lmmediately appealed hig conviction and
sentence. In September 2008, the Court of Appeals affirmed Mr.
Haeg’'s conviciiors.” Mr. Haeg requested the Alaska Sapreme Court
review hig case. His request was denied in December 2008. In
November 2009, Mr. Haeg filed this Post-Conviction Recliet (PCR}
Apolication.

The PCR was originally assigned to Judage Funk in Falrbanks.
Mr. Haeg moved for a change of venue to Xenal allegirng chat most
0f the witnesses were 1n the Kenai area. The State opposed the
change of venue ana requested the PCR be assigned to me since T
was the trial judge, Judge Funk reassigned the case to me and
cnanged the venue to Homer. Mr, Haeg then filed this motion to

disqualify me for cause.

IIT. Discussion
According te nls motion, Mr. Haeg filed a complaint with the
Judicial Conduct Commission concerning my conduct during the

rial. He acknowledges that nc action was taken on his complaint.
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¥0J We.A-9455/10015, 2008 WL 4181532, The Court of Apveals also held thac
the district court should have suspended Mr. Haeg's guide license rather than
revoke 1t and ordered the district court te modify the sentence.




In Zacz, Mr. Haeg included as exhibit 32 a copy of the letter from
the Judicial Conduct Commission informing him of thelr decision rto
dizmiss the complaint for lack of probable cause. Mr. Haeg had
the right to file a complaint with the Judicial Cenduct
Commission. I expect that litigants will file complainte with the
Judicial Conduct Cormmilssicn when they believe I have acted
lmproperly. The filing of a complaint or grievance does not
affect my ability to remain fair and i1mpartial in a case. Thisg is
true 1in this case.

In the pertormance of my judicial duties; appeals,
grievances, and complaints will be filed. I believe tnat the
public expects me £2 be able to continue to hear a case even
though an agpeal or complaint is filed. If the filirng of an
appeal or a grievance required the recusal of a judge, then an
unhappy litigant would be able to remove any judge at any time in
a proceeding simply by filing & grievance or complaint.’

The complaint filed by Mr. Haeg has been dismissed and dees
not affect my ability to remain fair and impartial. Mr. Haeg’s
allegaticons seem to incgicare that he helieveg that 1f his
application is granted, it will have a financial affect on me. On
page three of his mcticn, Mr. Haeqg alleges that 1 have “a direct
financial, perscnal, ara wrofessional interest 1n making sure
Haeg’'s PCR 1s8 decided agalnst Haeg.” Mr. Haeqg's assertion that I
have any infterest in the outcome of the BFCR is mistaken.

See Mortiboy v, Municipalicy of Anchorage, 1956 WL 737383 (Ak. App. 1895}
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Mr. Faeg aliso allegeg rthat I have “perscnal knowleage of
disputed evidentiary facts concerning the proceeding and is named
a3 a material witness in this proceeding.” I handled Mr. Haego’s
cage [rom the initial fi.ing and arralgnment to trial and
gentencing. I beszsrd cvidence that was presented at hearings and

ale the trial. I have no other personal knowledge about the [acts

£

alleged in the PCR. The PCR allcgeg ineffective assistance of
counsel by two attorneyvs retalned by Mr., Haeg. Most of the
allegarions concern actions that occurred outside of the cocurt. I
have no knowledge of these matters and have not heard any evidence

regarding the claims. Therefore, I can be falr and imparcial in

]

this Ccase.

Mr. Haeg’'s allegation that I am a material witness in this
case is mistaken. I am not a witness to the claim of ineffective
azsistance of counsel. Mr. Haeg believes that he filed a letter
with the court claiming a defense of entrapment, No such defense
was ever ralged abt any hearing or at the trial. Mr. Haeg’'s helief
that I have some knowledge about this letter dees not explaln how
that would make me a material witness in this case. I do not
believe fhat I am or would Le a witness in this matter. I can
remaln failr and impartial and render a decision based on “he facts
and cthe Iaw in this case.

The final allegatiecon is that the State "selected” me to hear

this case because I will decide the case in favor of the State.

and Palmer v. Stale, 1986 WL 1165510 {Ak. App. 12848].




Although the 3tate did ask that the case be assigned to me, it was
becauss I was the trial Judge. Usually, Post -Convictlicrn Relilef
acplications are assigned to the judge who presided over the
trial. Normally, this PCR would have been agsigned Lo me
initia-zly,
The urndcriving criminal trial in this case began in May 2005.

Tne trial was stopped after aone day of jury selection because of
the health of Mr. Haeg's atterney. The trial continued in Tuly
and sentencing wag held in Seprember. In June 2005, I becane the
discrict court judge In Homer. Since I am no longer in the Fourth
Judicial District, the case wasg initially assigned to a judge in
the Fourth Judicial District. The State in their motion pointed
out that I am still available and that it would bhe best to assign
the PCR to me because I had been the trial judge. The State
points to the Flyler case® as the basis for assigning me to the
PCR. In FPlyler, the Court of Appeals recognizes that the trial
judge has an advantage 1in evaluating issues that arise in a PCR,
especial:v allegations of i1neffective assistance of counsel. The
trial judge saw the witnesses testify and saw the conduct of
counsel and is in a better position to make an accurace decision
than a Juage who must make a determination witicub having presided
over The trial. The facr that the State asked that this PCR he
asalgned to me does not affect my ability to be fair and impartial

in this case. The State’s reason for requesting that I be

a

Plyler w. Etate, 13 P.3d 1172 (k. App. 2000).




agsgigned is because I was the trial judge, not because they
nelieve T will render a decision in their faveor. I will base any
decisionsg in this case, as in all others, on the facts and the
law. Even though the State asked for the case to be assigned to
me, it does not affect wmy ability to be fair and imparctia.. I
find ro reason to recuse wmysgelf from this case.

I have arn ethical obhligation to hear all cases assigned to
me. I did not reguest this case be assigned to me, but 1f ¢
withdrew from this case because of Mr. Haeg’s mistaken beliefs or
the State’s request to assign it to me, I believe I would be
violating my ethical obligation to hear all matters assigned to me

unless my disqualification is required.” The Court of Appeals

avoid the apvearance of bias, 1t is egually important to avoid the
appearance of shirking responsibility.” If I granted this motion
to recuse, I would be shirking my resgovonsibility to hear and

cecide all matters assigned toe me.

IV. Conclusion

In my review of the statutes, canons, and case law regarding
judicial disgqualificatcion, I have found no basis for a
disgqualificaticn in this case. In accordance with AS
22.20.020{c), this decision will be forwarded for review by

another 2udge. The court will schedule the regquested

¥ gee Code of Judicial Conduct, Canon 3B{1}.
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repregentation hearing after the decision from the reviewing
judge.
IT I8 50 ORDERED.

Dated at Homer, Alaska on this 23d day of April, 2010.
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Margéfet L. Murphy
District Court Judge
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773 P.2d 344, 348 {AkK. App. 19839).




