David S. Haeg Subm tted 10/ 16/ 06
P. O Box 123

Sol dot na, AK 99669

(907) 262-9249

I N THE DI STRI CT/ SUPERI CR COURT FOR THE STATE OF ALASKA,
3" JUDI Cl AL DI STRICT AT KENAI, ALASKA
DAVI D HAEG,

VS.
Case No.:

STATE OF ALASKA,

N N N’ N’ N’ N N N N N

MOTI ON FOR RETURN OF PROPERTY & TO SUPPRESS EVI DENCE

COMES NOW DAVID HAEG pro se, and hereby files the
following notion for return of property & to suppress evidence in
accordance wth:

Al aska Rules of Crimnal Procedure Rule No. 37(c):

"A person aggrieved by an unlawful search and seizure
may nove the court in the judicial district in which
the property was seized or the court in which the
property may be used for the return of the property
and to suppress for use as evidence anything so

obtai ned on the ground that the property was illegally

sei zed. " !

Wai ste  v. State, 10 P.3d 1141 (Alaska 2000)
“...Crimnal Rule 37(c) hearing, in which a property
owner can contest the basis for a seizure."?

F/IV_ _Anerican Eagle v. State, 620 P.2d 657 (Al aska
1980): "Strict construction agai nst governnent. — As a
general rule, forfeitures are disfavored by the |aw,
and thus forfeiture statutes should be strictly
construed against the governnent." "Due process
requi renents. - The standards of due process under the
Alaska and federal constitutions require that a
deprivation of property be acconpanied by notice and
opportunity for hearing at a neaningful time to
m nimze possible injury. Wen the seized property is

1 Criminal Rule 37(c).
2 Waiste v. State, 10 P.3d 1141 (Alaska 2000).
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used by its owner in earning a livelihood, notice & an
uncondi tioned opportunity to contest the state's
reasons for seizing the property nust follow the
seizure within days, if not hours, to satisfy due
process guarantees even where the government interest

in the seizure is urgent."?;

State v. F/V Baranof, 677 P.2d 1245 (Al aska 1984):
"Where the seizure of a fishing vessel is authorized
by a judicially approved warrant issued upon probably
cause and the state files a civil conplaint on the
next working day follow ng the seizure, and the owners
are pronptly notified, the owners are afforded
procedural due process."*

On 3/29/04, 4/1/04, 4/2/04, and 4/3/04 the State seized a
wi de assortnent of Haeg's property, which was used as the prinmary
nmeans of providing a livelihood for his famly. Mst of this
property was seized in the 3" judicial district. In over two and
a half (2 Y3 years the State has never provided any of the
constitutional guarantees the Al aska Suprene Court required the
State provide in decisions nade in the cases above.

The specific requirements to conply wth these Al aska
Suprene Court rulings are found in the Al aska Rules of Gvil

Procedure — as property seizures and forfeitures, although of

"quasi-crimnal nature"’, are "civil in form'. In fact there is

no nention at all of the due process requirenents for seizing and
forfeiting property in the Alaska Rules of Crimnal Procedure
al though Alaska Statutes authorize property seizures and
forfeitures in Fish and Gane crimnal prosecutions under:

AS 16.05.190: "[Property] seized under the provisions
of this chapter or a regulation of the departnent,
unless forfeited by order of the court, shall be
returned, after conpletion of the case and paynent of
the fine, if any."

AS 16.05.195: "[Property] wused in or in aid of a
violation of this title or AS 08.54, or regulation
adopted under this title or AS 08.54, may be forfeited

3 E/V American Eagle v. State, 620 P.2d 657 (Alaska 1980).
4 State v. F/V Baranof, 677 P.2d 1245 (Alaska 1984).
5 Graybill v. State, 545 P.2d 629 (Alaska 1976).
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to the state. (1) upon conviction of the offender in a
crimnal proceeding of a violation of this title or AS
08.54 in a court of conpetent jurisdiction; or (2)
upon judgnment of a court of conpetent jurisdiction in
a proceeding in rem that an item specified above was
used in or in aid of a violation of this title or AS
08.54 or a regulation adopted under this title or AS
08. 54" .

Thus, although authorized as an additional punishnent for a
crim nal convi cti on, a property seizure and forfeiture
[attachnent], even when ancillary [secondary] to a crimnal
proceeding, nust follow civil rules. In Al aska forfeiture of
sei zed property is obtained through the remedy of attachnent.

Al aska Rules of Crimnal Procedure Rule 54: Process —

"Process issued in all crimnal actions in the
superior court shall be issued, and return thereon
made, in the manner prescribed by Rule 4, Rules of

Cvil Procedure."

Alaska Rules of Givil Procedure Rule 4: "(c) Methods
of Service - Appointnments to Serve Process - (3)
Speci al appointnents for the service of all process
relating to renmedies for the seizure of persons or
property pursuant to Rule 64 or for the service of
process to enforce a judgment by wit of execution
shall only be nmde by the Conmm ssioner of Public
Safety after a thorough investigation of each
applicant, and such appointnment may be nmade subject to
such conditions as appear proper in the discretion of
the Conm ssioner for the protection of the public. A
person so appointed nust secure the assistance of a
peace officer for the conpletion of process in each
case in which the person nmy encounter physical
resi stance or obstruction to the service of process.”

Alaska Rules of Civil Procedure Rule 64: "At the
commencenent of and during the course of an action,
all renmedies providing for seizure of person or
property for the purpose of securing satisfaction of
the judgnent ultimately to be entered in the action
are available wunder the circunmstances and in the
manner provided by |law existing at the tinme the renedy
is sought. The renedies thus available include arrest,
attachment, garnishnment, replevin, sequestration, and
ot her corresponding or equivalent renedies, however
desi gnated and regardl ess of whether by |aw the renedy
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is ancillary to an action or nust be obtained by an
i ndependent action.”

Alaska Rules of CGwvil Procedure Rule 89: Attachnent
"(b) Motion and Affidavit for Attachnent. The
plaintiff shal | file a mtion wth the court
requesting the wit of attachnent, together with an
af fidavit show ng..

(m Ex Parte Attachnents. The court nmay issue a wit
of attachnment in an ex parte proceedi ng based upon the
plaintiff's notion, affidavit, and undertaking only in
the followng extraordinary situations: (1) \Wen
Def endant Non-Resident. In an action upon an express
or inplied contract against a defendant not residing
in the state, the court may issue an ex parte wit of
att achnment only when necessary to establish
jurisdiction in the court. To establish necessity, the
plaintiff nust denonstrate that personal jurisdiction
over the defendant is not readily obtainable under AS
09. 05.015. (2) Immnence of Defendant Avoiding Legal
(bligations. The court may issue an ex parte wit of
attachnment if the plaintiff establishes the probable
validity of the plaintiff's claim for relief in the
main action, and if the plaintiff states in the
affidavit specific facts sufficient to support a
j udi ci al findi ng of one of t he fol |l ow ng
circunstances: (i) The defendant is fleeing, or about
to flee, the jurisdiction of the court; or (ii) The
defendant is concealing the defendant's whereabouts;
or (iii) The defendant is causing, or about to cause,
the defendant's property to be renoved beyond the
limts of the state; or (iv) The defendant s
concealing, or about to conceal, convey or encunber
property in order to escape the defendant's |egal
obl i gati ons; or (v) The defendant Is otherw se
di sposing, or about to dispose, of property in a
manner so as to defraud the defendant's creditors,
including the plaintiff. (3) Defendant's Wiiver of
Right to Pre-Attachnment Hearing. The court may issue
an ex parte wit of attachment if the plaintiff
establishes the probable validity of the plaintiff's
claim for relief in the min action, and if the
plaintiff acconpanies the affidavit and notion with a
docunent si gned by the defendant voluntarily,
knowi ngly and intelligently waiving the constitutional
right to a hearing before prejudgnent attachnent of
the property. (4) The Governnent as Plaintiff. The
court nmay issue an ex parte wit of attachnment when
the nmotion for such wit is mde by a governnent
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agency (state or federal), provided the governnent-
plaintiff denonstrates that such ex parte wit is
necessary to protect an inportant governnental or
general public interest.

(n) Execution, Duration, and Vacation of Ex Parte
Wits of Attachnent. Wen the peace officer executes
an ex parte wit of attachment, the peace officer
shall at the sanme tinme serve on the defendant copies
of the plaintiff's affidavit, notion and undert aki ng,
and the order. No ex parte attachnment shall be valid
for nore than seven (7) business days (exclusive of
Saturdays, Sundays, and |egal holidays), unless the
def endant waives the right to a pre-attachnent hearing
in accordance with subsection (m (3) of this rule, or
unless the defendant consents in witing to an
addi tional extension of tinme for the duration of the
ex parte attachnment, or the attachnment is extended,
after hearing, pursuant to section (e) of this rule.
The defendant may at any tine after service of the
wit request an energency hearing at which the
defendant my refute the special need for the
attachnment and validity of the plaintiff's claim for
relief in the main action...

(p) Duration and Vacation of Wits of Attachnent
| ssued Pursuant to Hearing. A wit of attachnment
i ssued pursuant to a hearing provided for in section
(c) of this rule shall wunless sooner released or
di scharged, cease to be of any force or effect and the
property attached shall be released fromthe operation
of the wit at the expiration of six (6) nonths from
the date of the issuance of the wit unless a notice
of readiness for trial is filed or a judgnent is
entered against the defendant in the action in which
the wit was issued, in which case the wit shall
continue in effect until released or vacated after
judgnment as provided in these rules. However, upon
notion of the plaintiff, nmade not less than ten (10)
nor nore than sixty (60) days before the expiration of
such period of six (6) nonths, and upon notice of not
| ess than five (5) days to the defendant, the court in
which the action is pending may, by order filed prior
to the expiration of the period, extend the duration
of the wit for an additional period or periods as the
court may direct, if the court is satisfied that the
failure to file the notice of readiness is due to the
dil atoriness of the defendant and was not caused by
any action of the plaintiff. The order may be extended
fromtinme to tinme in the manner herein prescribed.”
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The state never obtained a wit of attachment [forfeiture]
as required by rule, never served such wit upon Haeg as required
by rule, never gave Haeg his "constitutionally gauranteed”
notice, never gave Haeg his "constitutionally gauranteed" hearing
"Within in days if not hours” in 930 days let alone within the
constitutinally nandated seven (7) business days, never applied
for an extension within two and one half (29 years |et alone the
mandated six (6) nonths as required by rule fromtinme of seizure
to time of notice of readyness of trial or to tinme of judgenent,
and never gave him his right to an "energency hearing", even
after he asked for it, as required by rule.

The above rules desribe the procedure to seize and forfeit
someones property while gauranteeing them a constitutional right
to a hearing "within days if not hours" as is required by the
Al aska Suprenme Court in F/V American Eagle v. State.

According to the United States Supreme Court, US. 9"
Circuit GCourt, and the Al aska Suprene Court, in numerous
decisions, the right to your property, especially that used to
provide a livelihood for your famly, cannot be taken without
strict adherence to rule and constitutional due process:

"[ A] judgnment entered wthout notice or service is

constitutionally infirm.. Were a person has been
deprived of property in a nmanner contrary to the nost
basic tenets of due process, 'it is no answer to say

that in his particular case due process of |aw would

have led to the sane result because he had no adequate

def ense upon the merits'."®

The obvious reason the State did not afford Haeg his
constitutional right to a hearing is he would have no doubt
prevail ed upon the nerits and ended any further prosecution. The
obvi ous reason for the intentional deprivation of the hearing was
the fact that all the search warrants were based upon
intentionally msleading perjury, that this would have been

6 Peralta v Heights Medical Center, Inc., 485 U.S. 80,87 (1988) and Coe v Armour Fertilizer Works, 237 U.S. 413, 424 (1915).
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exposed during a hearing, and that this would have ended any
crimnal prosecution.

Trooper G bbens testified on the search warrant affidavits,
under penalty of perjury, that the suspicious sites he
investigated were in Unit 19C, and that our |odge, that we "use
for guiding", was in 19C (l|eading everyone, including the judge
issuing the search warrants, to believe the suspicious sites
i nvolved a big gane guiding violation and had nothing to do with
the Wl f Control Program. In fact all the sites that Trooper
G bbens investigated were in Unit 19D, the unit which the Wl f
Control Program was being conducted and where Haeg had never
hunt ed, gui ded, or ever been licensed to guide. Trooper G bbens
and Prosecutor Scot Leaders taped Haeg telling them this during
the interview Haeg gave them for the Rule 11 Plea Agreenent.
Then, after Prosecutor Leaders broke the agreenment and forced
Haeg to trial on big game guiding charges rather than some Wl f
Control Programviolation (a conviction of which could not affect
our guide business), he asked for and accepted sworn testinony,
from Trooper G bbens in front of ny judge and jury that sites he
investigated were in GW 19C Then Judge Mirphy uses this
continued perjury to justify ny unbelievably harsh sentence of
taki ng our business away for 6 years and our business property
forever, saying it was because, "the mmjority if not all the
wol ves were taken in 19C ... where you were hunting." Even nore
unbelievable is when Haeg filed a conplaint of this continuous
perjury that harnmed his famly unbelievably, with the entire
Trooper chain of command from the Governor on down; they had
Depart ment of Law prosecutors do the "investigation". Prosecutors
Roger Rom and Janes Fayette ruled: "to convict Trooper G bbens of
perjury, a jury would have to believe that you were truthful when
you told him where you thought the kill sites were |ocated."”
(Roger Romis the one representing the State against Haeg in his
appeal and Trooper Gbbens is his main wtness) After this
response Haeg tried for a long tine to get anyone in authority to
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confirmhis statenents that were recorded by Trooper G bbens and
finally asked Lieutenant Steve Bear of the Sol dotna detachnent of
the Alaska State Troopers to determne in which GW all the GPS
coordi nates were |ocated that Trooper G bbens hinself recorded.
Li eut enant Bear subsequently received a meno from Trooper G bbens
hinself that ALL the sites he investigated were in gane
managenent unit 19D. Haeg would |ike to comrend Lieutenant Bear
for his help when no one el se was w lling.

| f State prosecutors, to convict Trooper G bbens of perjury,
need to convince a jury that Haeg believed he was truthful when
he told Trooper G bbens the sites were in Unit 19D don't you

think that a neno from Trooper G bbens hinself, confirmng this,
and directly contradicting his sworn search warrant affidavits
and his sworn testinony before ny judge and jury, which led to a
illegal <conviction along wth a draconian sentence, would
suffice? Wuld anyone agree that the reason for Rom and
Fayette's reluctance to prosecute Trooper G bbens for a Class B
felony is this would not only make the Troopers and State
prosecution | ook bad but ny conviction and sentence woul d have to
be reversed? Several people who w tnessed these crines even
called the prosecution and they were never called back during
this entire "investigation" by Romand Fayette.

Lews v. State, 9 P.3d 1028. (Ak., 2000). "Once
defendant has shown that specific statenments in
af fidavit supporting search warrant are false,
together with statenent of reasons in support of
assertion of falsehood, burden then shifts to State to
show that statenents were not intentionally or
reckl essly nade."

Qustafson  v. State, 854 P.2d 751, (Ak., 1993).
"Prosecutors and police officers applying for a
warrant owe a duty of candor to the court; they may
nei t her at t enpt to mslead the rmagistrate nor
reckl essly m srepr esent facts mat eri al to t he
magi strate's decision to issue the warrant."”

Cruse V. St at e, 584 P. 2d 1141, (Ak., 1978).
"Constitutional protection agai nst warrant | ess
I nvasions of privacy is endangered by conceal nent of
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relevant facts from district court issuing search
warrant, as search warrants issue ex parte, & issuing
court must rely wupon trustworthiness of affidavit
before it."

State v. Davenport, 510 P.2d 78, (Ak.,1973). "State &
federal constitutional requirenment that warrants issue
only upon a showi ng of probable cause contains the
inplied mandate that the factual representations in
the affidavit be truthful."

State v. Faust, 265 Neb. 845, 660 N.W2d 844 (2003).
"An error in admtting or excluding evidence in a
crimnal trial, whether of a constitutional magnitude

or otherwise, is prejudicial unless it can be said
that the error was harmess beyond a reasonable
doubt . "’

U S Supreme Court in Arnstrong v. Mnzo, 380 U. S
545, 552 (1965). "Only 'wip[ing] the slate clean
woul d have restored the petitioner to the position he
woul d have occupied had due process of |I|aw been
accorded to himin the first place." The Due Process
Cl ause demands no less in this case.”

U.S. Suprene Court in Sniadach v. Fam |y Fi nance Corp.
395 U. S. 337 (1969). "[Djue process is afforded only by
the kinds of 'notice' and 'hearing which are ained at
establishing the validity, or at |east the probable
validity, of the underlying claim against the alleged
[defendant] before he can be deprived of his property
or its unrestricted use. | think this is the thrust of
the past cases in this Court [U S. Suprene Court]."

U.S. Supreme Court in Wren v Eide, 542 F2d 757 (9th
Cr. 1976)."\Were the property was forfeited wthout
constitutionally adequate notice to the claimnt, the
courts mnust provide relief, either by vacating the
default judgnent, or by allowing a collateral suit."”

Al aska Supreme Court in Etheredge v. Bradley, 502 P.2d
146 Al aska 1972. "Wiere the taking of one's property is
So obvious, it needs no extended argunent to concl ude
that absent notice and a prior hearing ... this

7 See also McLaughlin v. State, 818 P.2d 683, (Ak.,1991). Stavenjord v. State, 2003 WL1589519, (Ak.,2003). U.S. v. Hunt, 496
F.2d 888, C.A.5.Tex.,1974. U.S. v. Markey, 131 F.Supp.2d 316, D.Conn.,2001, State v. Malkin, 722 P.2d 943 (Ak. 1986), People
v. Reagan, 235 N.W.2d 581, 587 (Mich. S.Ct. 1975), U.S. v. Thomas, 489 F.2d 664 (1973), and the Seminal U.S. Supreme Court
case, Mapp v. Ohio, 367 U.S. 643 (1961) [held that all evidence obtained by searches & seizures in violation of the Federal
Constitution is inadmissible in a criminal trial in a State court].
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prej udgnent gar ni shnment procedur e vi ol ates t he

fundanment al principles of due process.™

Haeg's property, used to put food in the nmouths of his wfe
(Jackie) and two daughters (Kayla, age 8 and Cassie, age 5), was
sei zed, held, and forfeited wi thout any regard whatsoever for the
constitutional safties protecting the right of every U S. and
Al askan citizen to provide a livelihood for their famly. Again
Haeg would like to ask where the "ensenble of procedural rules”
that "bounds the State's discretion to seize vessels and limts
the risk and duration of harnful errors" that the Al aska Suprene
Court has ruled protects citizens against unecessary or illega
seizures and/or forfeitures.® In Haeg's case the State did not
ever indicate it wished to forfeit his property in any of the
search warrants or informations filed in his case.

In consideration of the above arguenent, affidavits, and
overwhel m ng caselaw, showing the States gross, intentional,
knowi ng, and intelligent constitutional violations of civil due
process rights, Haeg respectfully asks for the return of his
property and suppress evidence.

This notion is supported by the acconpaning affidavits from
Davi d and Jacki e Haeg.

RESPECTFULLY SUBM TTED this __ day of , 2006.

David S. Haeg

| HEREBY CERTIFY that a copy of the
foregoi ng was served on the Prosecuting
Attorney's Ofice, in person on

2006.

By:

8 Waiste v. State, 10 P.3d 1141 (Alaska 2000).
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